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The Equality Act

 The DDA 1995 was repealed and replaced 
from October 2010 by the Equality Act 
2010

 Applies to employers in relation to 
employees and contract workers, partners, 
qualifications bodies (eg GMC), schools, 
institutions of further and higher 
education etc.



Disability

 Definition of disability remains the same 
except that the list of competencies 
(mobility, manual dexterity etc) is 
removed

 The act brings all the anti-discriminatory 
statutes under one umbrella, though 
disability is still different from other forms 
of discrimination in that there is a duty of 
positive discrimination



Pre-employment health screening

Section 60
 An employer to whom an application for 

work is made must not ask about the 
health of the applicant —
– before offering work or
– before including the applicant in a pool of 

applicants from whom the employer intends 
to select a person to whom to offer work.



Pre-employment health screening

Section 60
 This restriction does not apply to a question that 

an employer asks for the purpose of
– The possible need to make adjustments in connection 

with an assessment for the post (eg interview, 
psychometric tests etc)

– establishing whether a duty to make reasonable 
adjustments will be imposed on the employer

– establishing whether the candidate will be able to 
carry out a function that is intrinsic to the work 
concerned



Pre-employment health screening

Section 60
 The employer can only make an enquiry if 

having regard to the nature or context of 
the work—
– the requirement is an occupational 

requirement, and
– the application of the requirement is a 

proportionate means of achieving a legitimate 
aim.



Pre-employment health screening

Section 60
An employer does not contravene a relevant 

disability provision merely by asking about 
the applicant’s health, but if the employer 
turns him down this may be taken by a 
tribunal to be evidence of disability 
discrimination unless the employer can 
prove to the contrary – ie the burden of 
proof is on the employer



General Questions

 Should be limited to asking the candidate 
if there are any health problems that 
he/she wishes the organisation to be 
aware of and

 If he/she requires support to attend the 
interview and selection process



Questions intrinsic to the job
 The occupational health team should think about the jobs where it 

is necessary to establish whether the candidate will be able to carry 
out a function that is intrinsic to the work concerned

 And establish that asking the questions is a proportionate means to 
a legitimate aim

 Rather than using a standard pre-employment health questionnaire 
for all jobs, or for all applicants to certain occupational groups, they 
should develop specific questionnaires that fulfil the above aims

 Should these questions only be asked after provisional job offer so 
that they do not form part of the selection process?



Types of discrimination

Direct – that is because of the fact of the disability (for example 
“I won’t have epileptics working in my lab”). This can not be 
justified under the act.

Disability related _ that is because of the effects of the disability 
(for example “We’ll not employ this person because he can’t 
work nights”. This can be justified but the justification has 
been changed to ‘a proportionate means of achieving a 
legitimate aim’

Indirect – this is a new type of discrimination and applies to 
putting in place a practice or provision that puts the disabled 
person at a particular disadvantage compared with other 
persons (for example “workers in this post are required to be 
able to work nights”).  This can also be justified as a
‘proportionate means of achieving a legitimate aim’



Proportionate means of achieving a 
legitimate aim

This replaces ‘material and substantial reason’ as the basis for 
justification

It appears to overturn the test cases of Jones v Post Office and 
Surrey Police v Marshall

In these cases the claim of justification of discrimination was 
upheld on appeal even though the opinion of the occupational 
physicians on whom the employers relied was considered by 
some to be erroneous.

The opinion of the physicians concerned was considered to 
constitute a ‘material and substantial reason’ to discriminate

It is believed that this new definition will require employers to 
ensure that the medical decision is correct and give tribunals 
the power to assess if the medical decision was correct



The Equality Act

A person who does something that he MUST 
do pursuant to an enactment does not act 
unlawfully

For example if a risk assessment indicates 
that safety shoes are required under the 
PPE regulations it would not be unlawful 
to discriminate against a person who could 
not wear safety shoes because of a 
disability



Duty of reasonable adjustment

Where a procedure or practice puts a disabled person at a 
substantial disadvantage the employer must take 
reasonable steps to avoid it

Where the disabled person would, but for the provision of 
an auxiliary aid or service, be at a substantial 
disadvantage the employer must take reasonable steps 
to provide the auxiliary aid

The sorts of things being considered are induction loops for 
hearing aids, large computer screens for the visually 
impaired or coloured overlays for dyslexics

The disabled person must not be required to contribute to 
the cost



Establishing whether reasonable 
adjustments will be necessary

What sort of questions can we ask to 
establish this

 Can we just ask the candidate to let us 
know if he/she feels there is any health 
problem which the employer should be 
aware of

 Or can we ask specifically about mobility 
and communication problems for example



Night shift working
 Under the working time regulations if a medical practitioner (for 

example the employee’s GP) states in writing that a worker should 
not work nights for health reasons the employer must if possible 
find alternative work for them

 There is no provision to challenge this and the employer may not 
rely on the contrary opinion of their OH staff

 Theoretically the employer could claim that this constituted a 
justification for termination of contract if he could demonstrate that 
no alternative work was available

 However if the worker were disabled then failure to find alternative 
work would also be discriminatory and would have to be justified as 
a proportionate means of achieving a legitimate aim

 If the employee is pregnant they must be found alternative work or 
suspended on full maternity pay



Jones v Post Office
 Mr Jones was a Royal Mail driver. He was a diabetic who became 

insulin dependent and was restricted in driving duties. The Post 
Office had carried out a risk assessment based their own medical 
appraisal, which was contradicted by an expert in diabetes. Jones 
alleged that the decision was unfair and the ET supported him 
accepting the evidence of the expert that there was no significant 
risk.

 The EAT and then the Court of Appeal, in a controversial decision, 
held that the decision was not unfair. 

 Pill LJ said "Where a properly conducted risk assessment provides a 
reason which is on its face both material and substantial, and is not 
irrational, the tribunal cannot substitute its own appraisal."

 Arden LJ said "the word substantial [s.5(3)] does not mean that the 
employer must necessarily have reached the best conclusion that 
could be reached in the light of all known medical science. 
Employers are not obliged to search for the Holy Grail."



Marshall v Surrey Police
 In the Marshall v Surrey Police case, a female candidate 

was refused employment on the basis of a medical 
report indicating previous treatment for manic 
depression. The Employment Tribunal found that it was 
not “justified” for the Surrey Police authorities to rely on 
such evidence in making their employment decisions, 
since it was supplied by a locum GP who had never met 
the woman, and had therefore not acted for material 
and substantial reasons. 

 However, the EAT held that a proper assessment had 
been undertaken as the Police medical advisor had made 
a reasonable decision and it was not the role of the ET 
to question a reasonable decision made by a competent 
person
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